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DAY 1 INSTRUCTIONS

All course materials—including the syllabus, assignments, and readings—are also posted to the
course website located at http://www.nathenson.org/courses/ils/.

Before doing any of the readings you must first read these instructions and the syllabus.
Then read the study questions. Don’t answer them yet.

Next, do the readings. Read them slowly and carefully. Mark up all materials and brief all cases.
For cases, brief all opinions, whether majority, dissent, or concurrence.

After reading the assigned materials, answer the study questions. Be prepared to discuss the
questions in class and to provide your answers to the questions. The readings and questions work
together, so to understand the readings you should use the questions as your guide, and to answer
the questions, you should carefully and critically study the readings.

Our primary goal will be to learn how to /earn law by building basic skills in reading, briefing, and
discussing cases, statutes, and other legal materials. We will also develop skills in multiple-choice
and written-answer essay questions.

The primary means for reaching our goals this week will be through an abbreviated but intense
study of some of the core principles of Intellectual Property Law, or “IP Law.” This area of law deals
with rights regarding writings, inventions, names, and personas. IP Law is one of the fastest-
growing and most important areas of the law today. In class, we will study selections from the law
of misappropriation (Monday), copyright (Tuesday), patent (Wednesday), trademark (Thursday),
and right of publicity (Friday) as means to learn basic law-school learning skills. Along the way,
we will also learn some basic IP Law.

Readings are edited by Professor Nathenson. Some materials (generally citations) have been
removed without indication. Other significant alternations are noted in the text through the use
of ellipses (...) or brackets ({]).

Note that many of the readings are paragraph-numbered. When talking in class, I will use these
“pin-point” citations to draw your attention to specific paragraphs. Similarly, when you are reciting
in class and need to refer to part of a case, be prepared to provide pin-point citations to relevant
paragraph numbers.


http://www.nathenson.org/courses/ils/

DAY 1 ASSIGNMENT

ASSIGNMENT FOR DAY 1 (MONDAY, JUNE 0)
First, read the Instructions and the Syllabus.
Second, read the study questions that follow the syllabus. They will help you with the readings.
Third, carefully read the materials. Fully brief cases and bring your printed briefs to class:
e Excerpts from JOHN LOCKE, TWO TREATISES ON GOVERNMENT
e U.S. CONSTITUTION, Article I, sec. 8, cl. 8
o [nternational News Assoc. v. Associated Press:
o0 Majority opinion
o Holmes dissent
o Brandies dissent

Finally, after you’ve read the assigned materials, answer the study questions. Be prepared to discuss
the study questions and assigned readings in class. To answer the study questions, you will likely
need to go back and reconsider the readings.



COURSE SYLLABUS

Introduction to Legal Studies (ILS) Conditional, Summer 2016
Professor Ira Steven Nathenson

St. Thomas University School of Law

§Email: %%inathenson@ stu.edu
Homepage: http://www.nathenson.org/
Phone: 1305-474-2454

§Course website:  http://www.nathenson.org/courses/ils/

§Assignrnents: http / /www.nathenson.org/courses/ils/assignments/
Class time: Week of June 6, 2016, Mon. through Fri., 10AM—-noon, Room CPD-113
Final examination Sat., June 11, 9:30AM, Room 102
§Ofﬁce hours: \X/eek of class, Mon. through Thurs. 1-3PM, Fri. noon—2PM, and by appointment

ABOUT PROFESSOR NATHENSON?’S ILS CONDITIONAL COURSE

In this one-week section of the summer ILS Conditional course we will learn about learning law. The
substantive law we will use towards that goal will be Intellectual Property, namely, the law of
copyrights, patents, trademarks, and more. We will read cases, historical materials, statutes, and
Constitutional provisions.

COURSE WEBSITE AND INITIAL ASSIGNMENTS
Assignments and course-related materials are posted to the course website at Nathenson.org.

LAPTOPS, HARD COPIES

Laptops are permitted for note-taking though I strongly encourage you to take notes by hand. Any
assigned materials and your case briefs must be printed out.

GRADING

There will be a closed-book final examination administered on an anonymous basis at the conclusion
of our week of study. The examination will be based on materials and skills we learned in our week of
work together. It can include anything from the assigned materials, any in-class handouts, and anything
that is discussed in class. It will consist of multiple-choice and written-answer questions. I will provide
you with relevant statutes and Constitutional provisions for use during the examination. Laptops will
not be permitted during the examination.


mailto:inathenson@stu.edu

DAY 1 STUDY QUESTIONS

John Locke
1. According to Locke, how does “property” arise? When does it arise?

2. Is Locke concerned that people will get greedy and take too much? Or does he think that people
will leave things available for others to take and own? See Sec. 27, 31, and 33. Are you convinced?

3. Under Locke’s theory of property, how long should property rights last?
4. Could Locke’s theory of property be used to justify property rights in:
a. An apple you pick from a tree in the woods?
b. An apple tree you plant and grow?
c. 'The land you plant it on?
d. A theory of gravity that you formulate after being hit in the head by a falling apple?
e. A book about an apple and the theory of gravity?

U.S. Constitution

1. The U.S. Congtress’ powers to legislate are found in Article I of the Constitution. Article I, section
8 contains three clauses of interest to our studies. Read them carefully. Might those clauses be
used by Congtress to create or protect “property” rights?

2. What kind of laws can Congress create under clause 8?2 Under clause 3?
Could Congtess create any law by using clause 18? Why or why not?
4. Read clause 8 very carefully.

a.  What justification for property rights does clause 8 provide? Is it similar or different from
the justification for property provided by Locke?

b. Could Congress create legal rights that last forever? Why or why not?

c. Clause 8 grants Congress the power to create “exclusive” rights. If authors and inventors
have absolute and exclusive rights over their writings and discoveries, would that advance
the creation of knowledge or would it hinder it?

INS majority opinion
1. What is this case about?
a.  Who started the lawsuit, INS or AP? Why?
b. What does the complainant want the court to do?

What court decided this caser State? Federal? Trial court? Higher court?

&

What was going on in the world when this case was being litigated?

e.  What kind of technologies were used by the litigants to disseminate their news stories?
5



2.

3.
4.

The law and reasoning:
a. Is this a copyright law case? Why or why not?
b. What does the majority mean by “quasi property”’?
c.  What role does competition play in the majority’s reasoning?
d. Is the majority willing to provide relief to the complainant? What kind of relief?

e. Suppose the complainant sued yox for copying and republishing news items. Would the
majority find in favor of the complainant or for you? Why?

Is there a property right in news? What does the majority think?

Should there be a property right in news? What do you think?

INS Holmes dissent

1.

A “dissent” is generally an opinion by one or more judges outside of the majority that explains
their disagreement with the outcome of the majority opinion. A “concurrence” is generally an
opinion that agrees with the majority’s outcome but disagrees with the majority’s reasoning for
that outcome. But don’t get too caught up in the labels of dissent and concurrence. Sometimes a
dissenting judge will agree with part of the majority’s reasoning.

In light of question 1, how would you characterize Justice Holmes’ dissent? Does he agree in part
with the majority? Where does he disagree?

Would Justice Holmes grant relief to the complainant? What kind of relief?

Justice Holmes says: “Many exchangeable values may be destroyed intentionally without
compensation. Property depends upon exclusion by law from interference, and a person is not
excluded from using any combination of words merely because some one has used it before, even
if it took labor and genius to make it.” What does he mean?

Justice Holmes says: “The ordinary case, I say, is palming off the defendant’s product as the
plaintiff’s but the same evil may follow from the opposite falschood—from saying whether in
words or by implication that the plaintiff’s product is the defendant’s, and that, it seems to me, is
what has happened here.” What does he mean?

INS Brandeis dissent

1.

Justice Brandeis says that knowledge “become(s], after voluntary communication to others, free
as the air to common use.” What does he mean?

Does he think that the complainant (“plaintiff”) can get relief under existing law? If your answer
is “no,” where does he think the complainant should seek relief? The courts? Elsewhere?

Whose opinion in INS do you find to be the most persuasive? Any? Why or why not?

How would you characterize the theories of “property” underlying each Justice’s opinion?



JOHN LOCKE, TWO TREATISES ON GOVERNMENT, CHAP. V (1698)

Sec. 27. Though the earth, and all inferior creatures, be common to all men, yet every man has a
property in his own person: this no body has any right to but himself. The labour of his body, and the
work of his hands, we may say, are propetly his. Whatsoever then he removes out of the state that
nature hath provided, and left it in, he hath mixed his labour with, and joined to it something that is
his own, and thereby makes it his property. It being by him removed from the common state nature
hath placed it in, it hath by this labour something annexed to it, that excludes the common right of
other men: for this labour being the unquestionable property of the labourer, no man but he can have
a right to what that is once joined to, at least where there is enough, and as good, left in common for
others.

Sec. 28. He that is nourished by the acorns he picked up under an oak, or the apples he gathered from
the trees in the wood, has certainly appropriated them to himself. No body can deny but the
nourishment is his. I ask then, when did they begin to be his? when he digested? or when he eat? or
when he boiled? or when he brought them home? or when he picked them up? and it is plain, if the
first gathering made them not his, nothing else could. That labour put a distinction between them and
common: that added something to them more than nature, the common mother of all, had done; and
so they became his private right. And will any one say, he had no right to those acorns or apples, he
thus appropriated, because he had not the consent of all mankind to make them his? . . .. We see in
commons, which remain so by compact, that it is the taking any part of what is common, and removing
it out of the state nature leaves it in, which begins the property; without which the common is of no
use. And the taking of this or that part, does not depend on the express consent of all the commoners.
Thus the grass my horse has bit; the turfs my servant has cut; and the ore I have digged in any place,
where I have a right to them in common with others, become my property, without the assignation
or consent of any body. The labour that was mine, removing them out of that common state they
were in, hath fixed my property in them.

Sec. 31. It will perhaps be objected to this, that if gathering the acorns, or other fruits of the earth, etc.
makes a right to them, then any one may engross as much as he will. To which I answer, Not so. The
same law of nature, that does by this means give us property, does also bound that property too. . . .
As much as any one can make use of to any advantage of life before it spoils, so much he may by his
Labour fix a property in: whatever is beyond this, is more than his share, and belongs to others.
Nothing was made by God for man to spoil or destroy. . . .

Sec. 32. But the chief matter of property being now not the fruits of the earth, and the beasts that
subsist on it, but the earth itself; as that which takes in and carries with it all the rest; I think it is plain,
that property in that too is acquired as the former. As much land as a man tills, plants, improves,
cultivates, and can use the product of, so much is his property. He by his labour does, as it were,
enclose it from the common. . . .

Sec. 33. Nor was this appropriation of any parcel of land, by improving it, any prejudice to any other
man, since there was still enough, and as good left; and more than the yet unprovided could use. So
that, in effect, there was never the less left for others because of his enclosure for himself: for he that
leaves as much as another can make use of, does as good as take nothing at all. No body could think
himself injured by the drinking of another man, though he took a good draught, who had a whole
river of the same water left him to quench his thirst: and the case of land and water, where there is
enough of both, is perfectly the same.



U.S. CONSTITUTION, ARTICLE I, SECTION 8, CLAUSES 3, 8, AND 18

The Congress shall have power . . .

[3] To regulate commerce with foreign nations, and among the several states, and with the Indian
tribes;

[8] To promote the progress of science and useful arts, by securing for limited times to authors and
inventors the exclusive right to their respective writings and discoveries;

[18] To make all laws which shall be necessary and proper for carrying into execution the foregoing
powers, and all other powers vested by this Constitution in the government of the United States, or
in any department or officer thereof.



INS v. AP, MAJORITY OPINION

INTERNATIONAL NEWS SERVICE v. ASSOCIATED PRESS

Supreme Court of the United States
248 US. 215

Argued May 2 and 3, 1918
Decided Dec. 23, 1918

Mrt. Justice PITNEY delivered the opinion of the Court.

(1]

The parties are competitors in the gathering and distribution of news and its publication for
profit in newspapers throughout the United States. The Associated Press, which was
complainant in the District Court, is a co-operative organization, incorporated under the
Membership Corporations Law of the state of New York, its members being individuals who
are either proprietors or representatives of about 950 daily newspapers published in all parts of
the United States. ...Complainant gathers in all parts of the world, by means of various
instrumentalities of its own, by exchange with its members, and by other appropriate means,
news and intelligence of current and recent events of interest to newspaper readers and
distributes it daily to its members for publication in their newspapers. The cost of the service,
amounting approximately to $3,500,000 per annum, is assessed upon the members and becomes
a part of their costs of operation, to be recouped, presumably with profit, through the
publication of their several newspapers. Under complainant’s by-laws each member agrees upon
assuming membership that news received through complainant’s service is received exclusively
for publication in a particular newspaper, language, and place specified in the certificate of
membership, that no other use of it shall be permitted, and that no member shall furnish or
permit any one in his employ or connected with his newspaper to furnish any of complainant’s
news in advance of publication to any person not a member. And each member is required to
gather the local news of his district and supply it to the Associated Press and to no one else.

Defendant is a corporation organized under the laws of the state of New Jersey, whose business
is the gathering and selling of news to its customers and clients, consisting of newspapers
published throughout the United States, under contracts by which they pay certain amounts at
stated times for defendant’s service. It has widespread news-gathering agencies; the cost of its
operations amounts, it is said, to more than $2,000,000 per annum; and it serves about 400
newspapers located in the various cities of the United States and abroad, a few of which are
represented, also, in the membership of the Associated Press.

The parties are in the keenest competition between themselves in the distribution of news
throughout the United States; and so, as a rule, are the newspapers that they serve, in their several
districts.

Complainant in its bill, defendant in its answer, have set forth in almost identical terms the rather

obvious circumstances and conditions under which their business is conducted. The value of

the service, and of the news furnished, depends upon the promptness of transmission, as well

as upon the accuracy and impartiality of the news; it being essential that the news be transmitted

to members or subscribers as early or earlier than similar information can be furnished to
9



competing newspapers by other news services, and that the news furnished by each agency shall
not be furnished to newspapers which do not contribute to the expense of gathering it. And
further, to quote from the answer:

‘Prompt knowledge and publication of worldwide news is essential to the conduct of a modern
newspaper, and by reason of the enormous expense incident to the gathering and distribution
of such news, the only practical way in which a proprietor of a newspaper can obtain the same
is, either through co-operation with a considerable number of other newspaper proprietors in
the work of collecting and distributing such news, and the equitable division with them of the
expenses thereof, or by the purchase of such news from some existing agency engaged in that
business.’

The bill was filed to restrain the pirating of complainant’s news by defendant in three ways: First,
by bribing employees of newspapers published by complainant’s members to furnish Associated
Press news to defendant before publication, for transmission by telegraph and telephone to
defendant’s clients for publication by them; second, by inducing Associated Press members to
violate its by-laws and permit defendant to obtain news before publication; and, third, by
copying news from bulletin boards and from early editions of complainant’s newspapers and
selling this, either bodily or after rewriting it, to defendant’s customers.

The only matter that has been argued before us is whether defendant may lawfully be restrained
from appropriating news taken from bulletins issued by complainant or any of its members, or
from newspapers published by them, for the purpose of selling it to defendant’s clients.
Complainant asserts that defendant’s admitted course of conduct in this regard both violates
complainant’s property right in the news and constitutes unfair competition in business. And
notwithstanding the case has proceeded only to the stage of a preliminary injunction, we have
deemed it proper to consider the underlying questions, since they go to the very merits of the
action and are presented upon facts that are not in dispute. As presented in argument, these
questions are: (1) Whether there is any property in news; (2) Whether, if there be property in
news collected for the purpose of being published, it survives the instant of its publication in
the first newspaper to which it is communicated by the news-gatherer; and (3) whether
defendant’s admitted course of conduct in appropriating for commercial use matter taken from
bulletins or early editions of Associated Press publications constitutes unfair competition in
trade.

The federal jurisdiction was invoked because of diversity of citizenship, not upon the ground
that the suit arose under the copyright or other laws of the United States. Complainant’s news
matter is not copyrighted. It is said that it could not, in practice, be copyrighted, because of the
large number of dispatches that are sent daily; and, according to complainant’s contention, news
is not within the operation of the copyright act. Defendant, while apparently conceding this,
nevertheless invokes the analogies of the law of literary property and copyright, insisting as its
principal contention that, assuming complainant has a right of property in its news, it can be
maintained (unless the copyright act by complied with) only by being kept secret and
confidential, and that upon the publication with complainant’s consent of uncopyrighted news
of any of complainant’s members in a newspaper or upon a bulletin board, the right of property
is lost, and the subsequent use of the news by the public or by defendant for any purpose
whatever becomes lawful.

In considering the general question of property in news matter, it is necessary to recognize its
10



[11]

[12]

dual character, distinguishing between the substance of the information and the particular form
or collocation of words in which the writer has communicated it.

No doubt news articles often possess a literary quality, and are the subject of literary property at
the common law; nor do we question that such an article, as a literary production, is the subject
of copyright by the terms of the act as it now stands.

But the news element—the information respecting current events contained in the literary
production—is not the creation of the writer, but is a report of matters that ordinarily are publici
juris; it is the history of the day. It is not to be supposed that the framers of the Constitution,
when they empowered Congress ‘to promote the progress of science and useful arts, by securing
for limited times to authors and inventors the exclusive right to their respective writings and
discoveries’, intended to confer upon one who might happen to be the first to report a historic
event the exclusive right for any period to spread the knowledge of it.

We need spend no time, however, upon the general question of property in news matter at
common law, or the application of the copyright act, since it seems to us the case must turn
upon the question of unfair competition in business. And, in our opinion, this does not depend
upon any general right of property analogous to the common-law right of the proprietor of an
unpublished work to prevent its publication without his consent; nor is it foreclosed by showing
that the benefits of the copyright act have been waived. We are dealing here not with restrictions
upon publication but with the very facilities and processes of publication. The peculiar value of
news is in the spreading of it while it is fresh; and it is evident that a valuable property interest
in the news, as news, cannot be maintained by keeping it secret. Besides, except for matters
improperly disclosed, or published in breach of trust or confidence, or in violation of law, none
of which is involved in this branch of the case, the news of current events may be regarded as
common property. What we are concerned with is the business of making it known to the world,
in which both parties to the present suit are engaged. That business consists in maintaining a
prompt, sure, steady, and reliable service designed to place the daily events of the world at the
breakfast table of the millions at a price that, while of trifling moment to each reader, is sufficient
in the aggregate to afford compensation for the cost of gathering and distributing it, with the
added profit so necessary as an incentive to effective action in the commercial world. The service
thus performed for newspaper readers is not only innocent but extremely useful in itself, and
indubitably constitutes a legitimate business. The parties are competitors in this field; and, on
fundamental principles, applicable here as elsewhere, when the rights or privileges of the one
are liable to conflict with those of the other, each party is under a duty so to conduct its own
business as not unnecessarily or unfairly to injure that of the other.

Obviously, the question of what is unfair competition in business must be determined with
particular reference to the character and circumstances of the business. The question here is not
so much the rights of either party as against the public but their rights as between themselves.
And, although we may and do assume that neither party has any remaining property interest as
against the public in uncopyrighted news matter after the moment of its first publication, it by
no means follows that there is no remaining property interest in it as between themselves. For,
to both of them alike, news matter, however little susceptible of ownership or dominion in the
absolute sense, is stock in trade, to be gathered at the cost of enterprise, organization, skill, labor,
and money, and to be distributed and sold to those who will pay money for it, as for any other
merchandise. Regarding the news, therefore, as but the material out of which both parties are
seeking to make profits at the same time and in the same field, we hardly can fail to recognize
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[13]

[14]

[15]

[16]

[17]

that for this purpose, and as between them, it must be regarded as quasi property, irrespective
of the rights of either as against the public.

In order to sustain the jurisdiction of equity over the controversy, we need not affirm any general
and absolute property in the news as such. The rule that a court of equity concerns itself only in
the protection of property rights treats any civil right of a pecuniary nature as a property right
and the right to acquire property by honest labor or the conduct of a lawful business is as much
entitled to protection as the right to guard property already acquired. It is this right that furnishes
the basis of the jurisdiction in the ordinary case of unfair competition.

Not only do the acquisition and transmission of news require elaborate organization and a large
expenditure of money, skill, and effort; not only has it an exchange value to the gatherer,
dependent chiefly upon its novelty and freshness, the regularity of the service, its reputed
reliability and thoroughness, and its adaptability to the public needs; but also, as is evident, the
news has an exchange value to one who can misappropriate it.

The peculiar features of the case arise from the fact that, while novelty and freshness form so
important an element in the success of the business, the very processes of distribution and
publication necessarily occupy a good deal of time. Complainant’s service, as well as defendant’s,
is a daily service to daily newspapers; most of the foreign news reaches this country at the
Atlantic seaboard, principally at the city of New York, and because of this, and of time
differentials due to the earth’s rotation, the distribution of news matter throughout the country
is principally from east to west; and, since in speed the telegraph and telephone easily outstrip
the rotation of the earth, it is a simple matter for defendant to take complainant’s news from
bulletins or early editions of complainant’s members in the eastern cities and at the mere cost of
telegraphic transmission cause it to be published in western papers issued at least as early as
those served by complainant. Besides this, and irrespective of time differentials, irregularities in
telegraphic transmission on different lines, and the normal consumption of time in printing and
distributing the newspaper, result in permitting pirated news to be placed in the hands of
defendant’s readers sometimes simultaneously with the service of competing Associated Press
papers, occasionally even earlier.

Defendant insists that when, with the sanction and approval of complainant, and as the result
of the use of its news for the very purpose for which it is distributed, a portion of complainant’s
members communicate it to the general public by posting it upon bulletin boards so that all may
read, or by issuing it to newspapers and distributing it indiscriminately, complainant no longer
has the right to control the use to be made of it; that when it thus reaches the light of day it
becomes the common possession of all to whom it is accessible; and that any purchaser of a
newspaper has the right to communicate the intelligence which it contains to anybody and for
any purpose, even for the purpose of selling it for profit to newspapers published for profit in
competition with complainant’s members.

The fault in the reasoning lies in applying as a test the right of the complainant as against the
public, instead of considering the rights of complainant and defendant, competitors in business,
as between themselves. The right of the purchaser of a single newspaper to spread knowledge
of its contents gratuitously, for any legitimate purpose not unreasonably interfering with
complainant’s right to make merchandise of it, may be admitted; but to transmit that news for
commercial use, in competition with complainant—which is what defendant has done and seeks
to justify—is a very different matter. In doing this defendant, by its very act, admits that it is
taking material that has been acquired by complainant as the result of organization and the
12



18]

[20]

21]

expenditure of labor, skill, and money, and which is salable by complainant for money, and that
defendant in appropriating it and selling it as its own is endeavoring to reap where it has not
sown, and by disposing of it to newspapers that are competitors of complainant’s members is
appropriating to itself the harvest of those who have sown. Stripped of all disguises, the process
amounts to an unauthorized interference with the normal operation of complainant’s legitimate
business precisely at the point where the profit is to be reaped, in order to divert a material
portion of the profit from those who have earned it to those who have not; with special
advantage to defendant in the competition because of the fact that it is not burdened with any
part of the expense of gathering the news. The transaction speaks for itself and a court of equity
ought not to hesitate long in characterizing it as unfair competition in business.

It is no answer to say that complainant spends its money for that which is too fugitive or
evanescent to be the subject of property. That might, and for the purposes of the discussion we
are assuming that it would furnish an answer in a common-law controversy. But in a court of
equity, where the question is one of unfair competition, if that which complainant has acquired
fairly at substantial cost may be sold fairly at substantial profit, a competitor who is
misappropriating it for the purpose of disposing of it to his own profit and to the disadvantage
of complainant cannot be heard to say that it is too fugitive or evanescent to be regarded as
property. It has all the attributes of property necessary for determining that a misappropriation
of it by a competitor is unfair competition because contrary to good conscience.

The contention that the news is abandoned to the public for all purposes when published in the
first newspaper is untenable. Abandonment is a question of intent, and the entire organization
of the Associated Press negatives such a purpose. The cost of the service would be prohibited
if the reward were to be so limited. No single newspaper, no small group of newspapers, could
sustain the expenditure. Indeed, it is one of the most obvious results of defendant’s theory that,
by permitting indiscriminate publication by anybody and everybody for purposes of profit in
competition with the news-gatherer, it would render publication profitless, or so little profitable
as in effect to cut off the service by rendering the cost prohibitive in comparison with the return.
The practical needs and requirements of the business are reflected in complainant’s by-laws
which have been referred to. Their effect is that publication by each member must be deemed
not by any means an abandonment of the news to the world for any and all purposes, but a
publication for limited purposes; for the benefit of the readers of the bulletin or the newspaper
as such; not for the purpose of making merchandise of it as news, with the result of depriving
complainant’s other members of their reasonable opportunity to obtain just returns for their
expenditures.

It is to be observed that the view we adopt does not result in giving to complainant the right to
monopolize either the gathering or the distribution of the news, or, without complying with the
copyright act, to prevent the reproduction of its news articles, but only postpones participation
by complainant’s competitor in the processes of distribution and reproduction of news that it
has not gathered, and only to the extent necessary to prevent that competitor from reaping the
fruits of complainant’s efforts and expenditure, to the partial exclusion of complainant. and in
violation of the principle that underlies the maxim ‘sic utere tuo,” etc.

It is said that the elements of unfair competition are lacking because there is no attempt by
defendant to palm off its goods as those of the complainant, characteristic of the most familiar,
if not the most typical, cases of unfair competition. But we cannot concede that the right to
equitable relief is confined to that class of cases. In the present case the fraud upon complainant’s
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rights is more direct and obvious. Regarding news matter as the mere material from which these
two competing parties are endeavoring to make money, and treating it, therefore, as quasi
property for the purposes of their business because they are both selling it as such, defendant’s
conduct differs from the ordinary case of unfair competition in trade principally in this that,
instead of selling its own goods as those of complainant, it substitutes misappropriation in the
place of misrepresentation, and sells complainant’s goods as its own.

Besides the misappropriation, there are elements of imitation, of false pretense, in defendant’s
practices. The device of rewriting complainant’s news articles, frequently resorted to, carries its
own comment. The habitual failure to give credit to complainant for that which is taken is
significant. Indeed, the entire system of appropriating complainant’s news and transmitting it as
a commercial product to defendant’s clients and patrons amounts to a false representation to
them and to their newspaper readers that the news transmitted is the result of defendant’s own
investigation in the field. But these elements, although accentuating the wrong, are not the
essence of it. It is something more than the advantage of celebrity of which complainant is being

deprived.

There is some criticism of the injunction that was directed by the District Court upon the going
down of the mandate from the Circuit Court of Appeals. In brief, it restrains any taking or
gainfully using of the complainant’s news, either bodily or in substance from bulletins issued by
the complainant or any of its members, or from editions of their newspapers, ‘wntil its commercial
valne as news to the complainant and all of its members has passed away.” The part complained of is the
clause we have italicized; but if this be indefinite, it is no more so than the criticism. Perhaps it
would be better that the terms of the injunction be made specific, and so framed as to confine
the restraint to an extent consistent with the reasonable protection of complainant’s newspapers,
each in its own area and for a specified time after its publication, against the competitive use of
pirated news by defendant’s customers. But the case presents practical difficulties; and we have
not the materials, either in the way of a definite suggestion of amendment, or in the way of
proofs, upon which to frame a specific injunction; hence, while not expressing approval of the
form adopted by the District Court, we decline to modify it at this preliminary stage of the case,
and will leave that court to deal with the matter upon appropriate application made to it for the
purpose.

The decree of the Circuit court of Appeals will be
Affirmed.
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INS V. AP, HOLMES DISSENT

Mr. Justice HOLMES, dissenting.

[1]

When an uncopyrighted combination of words is published there is no general right to forbid
other people repeating them—in other words there is no property in the combination or in
the thoughts or facts that the words express. Property, a creation of law, does not arise from
value, although exchangeable—a matter of fact. Many exchangeable values may be destroyed
intentionally without compensation. Property depends upon exclusion by law from
interference, and a person is not excluded from using any combination of words merely
because some one has used it before, even if it took labor and genius to make it. If a given
person is to be prohibited from making the use of words that his neighbors are free to make
some other ground must be found. One such ground is vaguely expressed in the phrase unfair
trade. This means that the words are repeated by a competitor in business in such a way as to
convey a misrepresentation that materially injures the person who first used them, by
appropriating credit of some kind which the first user has earned. The ordinary case is a
representation by device, appearance, or other indirection that the defendant’s goods come
from the plaintiff. But the only reason why it is actionable to make such a representation is
that it tends to give the defendant an advantage in his competition with the plaintiff and that
it is thought undesirable that an advantage should be gained in that way. Apart from that the
defendant may use such unpatented devices and uncopyrighted combinations of words as he
likes. The ordinary case, I say, is palming off the defendant’s product as the plaintiff’s but the
same evil may follow from the opposite falsehood—from saying whether in words or by
implication that the plaintiff’s product is the defendant’s, and that, it seems to me, is what has
happened here.

Fresh news is got only by enterprise and expense. To produce such news as it is produced by
the defendant represents by implication that it has been acquired by the defendant’s enterprise
and at its expense. When it comes from one of the great news collecting agencies like the
Associated Press, the source generally is indicated, plainly importing that credit; and that such
a representation is implied may be inferred with some confidence from the unwillingness of
the defendant to give the credit and tell the truth. If the plaintiff produces the news at the
same time that the defendant does, the defendant’s presentation impliedly denies to the
plaintiff the credit of collecting the facts and assumes that credit to the defendant. If the
plaintiff is later in Western cities it naturally will be supposed to have obtained its information
from the defendant. The falsehood is a little more subtle, the injury, a little more indirect, than
in ordinary cases of unfair trade, but I think that the principle that condemns the one
condemns the other. It is a question of how strong an infusion of fraud is necessary to turn a
flavor into a poison. The dose seems to me strong enough here to need a remedy from the
law. But as, in my view, the only ground of complaint that can be recognized without
legislation is the implied misstatement, it can be corrected by stating the truth; and a suitable
acknowledgment of the source is all that the plaintiff can require. I think that within the limits
recognized by the decision of the Court the defendant should be enjoined from publishing
news obtained from the Associated Press for hours after publication by the plaintiff
unless it gives express credit to the Associated Press; the number of hours and the form of
acknowledgment to be settled by the District Court.
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INS V. AP, BRANDEIS DISSENT

Mzt. Justice BRANDEIS, dissenting.

[1]

No question of statutory copyright is involved. The sole question for our consideration is this:
Was the International News Service propetly enjoined from using, or causing to be used
gainfully, news of which it acquired knowledge by lawful means (namely, by reading publicly
posted bulletins or papers purchased by it in the open market) merely because the news had
been originally gathered by the Associated Press and continued to be of value to some of its
members, or because it did not reveal the source from which it was acquired? . . .

News is a report of recent occurrences. The business of the news agency is to gather
systematically knowledge of such occurrences of interest and to distribute reports thereof. The
Associated Press contended that knowledge so acquired is property, because it costs money
and labor to produce and because it has value for which those who have it not are ready to
pay; that it remains property and is entitled to protection as long as it has commercial value as
news; and that to protect it effectively, the defendant must be enjoined from making, or
causing to be made, any gainful use of it while it retains such value. An essential element of
individual property is the legal right to exclude others from enjoying it. If the property is
private, the right of exclusion may be absolute; if the property is affected with a public interest,
the right of exclusion is qualified. But the fact that a product of the mind has cost its producer
money and labor, and has a value for which others are willing to pay, is not sufficient to ensure
to it this legal attribute of property. The general rule of law is, that the noblest of human
productions—knowledge, truths ascertained, conceptions, and ideas—become, after
voluntary communication to others, free as the air to common use. Upon these incorporeal
productions the attribute of property is continued after such communication only in certain
classes of cases where public policy has seemed to demand it. These exceptions are confined
to productions which, in some degree, involve creation, invention, or discovery. But by no
means all such are endowed with this attribute of property. The creations which are recognized
as property by the common law are literary, dramatic, musical, and other artistic creations; and
these have also protection under the copyright statutes. The inventions and discoveries upon
which this attribute of property is conferred only by statute, are the few comprised within the
patent law. There are also many other cases in which courts interfere to prevent curtailment
of plaintiff’s enjoyment of incorporeal productions; and in which the right to relief is often
called a property right, but is such only in a special sense. In those cases, the plaintiff has no
absolute right to the protection of his production; he has merely the qualified right to be
protected as against the defendant’s acts, because of the special relation in which the latter
stands or the wrongful method or means employed in acquiring the knowledge or the manner
in which it is used. Protection of this character is afforded where the suit is based upon breach
of contract or of trust or upon unfair competition.

The knowledge for which protection is sought in the case at bar is not of a kind upon which
the law has heretofore conferred the attributes of property; nor is the manner of its acquisition
or use nor the purpose to which it is applied, such as has heretofore been recognized as
entitling a plaintiff to relief.

Plaintiff further contended that defendant’s practice constitutes unfair competition, because
there is ‘appropriation without cost to itself of values created by’ the plaintiff; and it is upon
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this ground that the decision of this court appears to be based. To appropriate and use for
profit, knowledge and ideas produced by other men, without making compensation or even
acknowledgment, may be inconsistent with a finer sense of propriety; but, with the exceptions
indicated above, the law has heretofore sanctioned the practice. Thus it was held that one may
ordinarily make and sell anything in any form, may copy with exactness that which another
has produced, or may otherwise use his ideas without his consent and without the payment of
compensation, and yet not inflict a legal injury; and that ordinarily one is at perfect liberty to
find out, if he can by lawful means, trade secrets of another, however valuable, and then use
the knowledge so acquired gainfully, although it cost the original owner much in effort and in
money to collect or produce.

Such taking and gainful use of a product of another which, for reasons of public policy, the
law has refused to endow with the attributes of property, does not become unlawful because
the product happens to have been taken from a rival and is used in competition with him. The
unfairness in competition which hitherto has been recognized by the law as a basis for relief,
lay in the manner or means of conducting the business; and the manner or means held legally
unfair, involves either fraud or force or the doing of acts otherwise prohibited by law. In the
‘passing off’” cases (the typical and most common case of unfair competition), the wrong
consists in fraudulently representing by word or act that defendant’s goods are those of
plaintiff. In the other cases, the diversion of trade was effected through physical or moral
coercion, or by inducing breaches of contract or of trust or by enticing away employees. In
some others, called cases of simulated competition, relief was granted because defendant’s
purpose was unlawful; namely, not competition but deliberate and wanton destruction of
plaintiff’s business.

That competition is not unfair in a legal sense, merely because the profits gained are unearned,
even if made at the expense of a rival, is shown by many cases besides those referred to above.
He who follows the pioneer into a new market, or who engages in the manufacture of an
article newly introduced by another, seeks profits due largely to the labor and expense of the
first adventurer; but the law sanctions, indeed encourages, the pursuit. He who makes a city
known through his product, must submit to sharing the resultant trade with others who,
perhaps for that reason, locate there later. He who has made his name a guaranty of quality,
protests in vain when another with the same name engages, perhaps for that reason, in the
same lines of business; provided, precaution is taken to prevent the public from being deceived
into the belief that what he is selling, was made by his competitor. One bearing a name made
famous by another is permitted to enjoy the unearned benefit which necessarily flows from
such use, even though the use proves harmful to him who gave the name value.

The means by which the International News Service obtains news gathered by the Associated
Press is also cleatly unobjectionable. It is taken from papers bought in the open market or
from bulletins publicly posted. No breach of contract such as the court considered to exist in
Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229, 254, or of trust such as was present in
Morison v. Moat, 9 Hare, 241; and neither fraud nor force is involved. The manner of use is
likewise unobjectionable. No reference is made by word or by act to the Associated Press,
either in transmitting the news to subscribers or by them in publishing it in their papers.
Neither the International News Service nor its subscribers is gaining or seeking to gain in its
business a benefit from the reputation of the Associated Press. They are merely using its
product without making compensation. That they have a legal right to do, because the product
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is not property, and they do not stand in any relation to the Associated Press, either of contract
or of trust, which otherwise precludes such use. The argument is not advanced by
characterizing such taking and use a misappropriation.

It is also suggested that the fact that defendant does not refer to the Associated Press as the
source of the news may furnish a basis for the relief. But the defendant and its subscribers,
unlike members of the Associated Press, were under no contractual obligation to disclose the
source of the news; and there is no rule of law requiring acknowledgment to be made where
uncopyrighted matter is reproduced. The International News Service is said to mislead its
subscribers into believing that the news transmitted was originally gathered by it and that they
in turn mislead their readers. There is, in fact, no representation by either of any kind. Sources
of information are sometimes given because required by contract; sometimes because naming
the source gives authority to an otherwise incredible statement; and sometimes the source is
named because the agency does not wish to take the responsibility itself of giving currency to
the news. But no representation can properly be implied from omission to mention the source
of information except that the International News Service is transmitting news which it
believes to be credible.

Nor is the use made by the International News Service of the information taken from papers
or bulletins of Associated Press members legally objectionable by reason of the purpose for
which it was employed. The acts here complained of were not done for the purpose of injuring
the business of the Associated Press. Their purpose was not even to divert its trade, or to put
it at a disadvantage by lessening defendant’s necessary expenses. The purpose was merely to
supply subscribers of the International News Service promptly with all available news.

The great development of agencies now furnishing country-wide distribution of news, the
vastness of our territory, and improvements in the means of transmitting intelligence, have
made it possible for a news agency or newspapers to obtain, without paying compensation,
the fruit of another’s efforts and to use news so obtained gainfully in competition with the
original collector. The injustice of such action is obvious. But to give relief against it would
involve more than the application of existing rules of law to new facts. It would require the
making of a new rule in analogy to existing ones. The unwritten law possesses capacity for
growth; and has often satisfied new demands for justice by invoking analogies or by expanding
a rule or principle. This process has been in the main wisely applied and should not be
discontinued. Where the problem is relatively simple, as it is apt to be when private interests
only are involved, it generally proves adequate. But with the increasing complexity of society,
the public interest tends to become omnipresent; and the problems presented by new demands
for justice cease to be simple. Then the creation or recognition by courts of a new private right
may work serious injury to the general public, unless the boundaries of the right are definitely
established and wisely guarded. In order to reconcile the new private right with the public
interest, it may be necessary to prescribe limitations and rules for its enjoyment; and also to
provide administrative machinery for enforcing the rules. It is largely for this reason that, in
the effort to meet the many new demands for justice incident to a rapidly changing civilization,
resort to legislation has latterly been had with increasing frequency.

The rule for which the plaintiff contends would effect an important extension of property
rights and a corresponding curtailment of the free use of knowledge and of ideas; and the facts
of this case admonish us of the danger involved in recognizing such a property right in news,
without imposing upon news-gatherers corresponding obligations. A large majority of the
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newspapers and perhaps half the newspaper readers of the United States are dependent for
their news of general interest upon agencies other than the Associated Press. The channel
through which about 400 of these papers received, as the plaintiff alleges, ‘a large amount of
news relating to the European war of the greatest importance and of intense interest to the
newspaper reading public’ was suddenly closed. The closing to the International News Service
of these channels for foreign news (if they were closed) was due not to unwillingness on its
part to pay the cost of collecting the news, but to the prohibitions imposed by foreign
governments upon its securing news from their respective countries and from using cable or
telegraph lines running therefrom. For aught that appears, this prohibition may have been
wholly undeserved; and at all events the 400 papers and their readers may be assumed to have
been innocent. For aught that appears, the International News Service may have sought then
to secure temporarily by arrangement with the Associated Press the latter’s foreign news
service. For aught that appears, all of the 400 subscribers of the International News Service
would gladly have then become members of the Associated Press, if they could have secured
election thereto. It is possible, also, that a large part of the readers of these papers were so
situated that they could not secure prompt access to papers served by the Associated Press.
The prohibition of the foreign governments might as well have been extended to the channels
through which news was supplied to the more than a thousand other daily papers in the United
States not served by the Associated Press; and a large part of their readers may also be so
located that they cannot procure prompt access to papers served by the Associated Press.

A Legislature, urged to enact a law by which one news agency or newspaper may prevent
appropriation of the fruits of its labors by another, would consider such facts and possibilities
and others which appropriate inquiry might disclose. Legislators might conclude that it was
impossible to put an end to the obvious injustice involved in such appropriation of news,
without opening the door to other evils, greater than that sought to be remedied.

Or legislators dealing with the subject might conclude, that the right to news values should be
protected to the extent of permitting recovery of damages for any unauthorized use, but that
protection by injunction should be denied, just as courts of equity ordinarily refuse (perhaps
in the interest of free speech) to restrain actionable libels, and for other reasons decline to
protect by injunction mere political rights; and as Congress has prohibited courts from
enjoining the illegal assessment or collection of federal taxes. If a Legislature concluded to
recognize property in published news to the extent of permitting recovery at law, it might,
with a view to making the remedy more certain and adequate, provide a fixed measure of
damages, as in the case of copyright infringement.

Or again, a Legislature might conclude that it was unwise to recognize even so limited a
property right in published news as that above indicated; but that a news agency should, on
some conditions, be given full protection of its business; and to that end a remedy by
injunction as well as one for damages should be granted, where news collected by it is gainfully
used without permission. If a Legislature concluded that under certain circumstances news-
gathering is a business affected with a public interest; it might declare that, in such cases, news
should be protected against appropriation, only if the gatherer assumed the obligation of
supplying it at reasonable rates and without discrimination, to all papers which applied
therefor. If legislators reached that conclusion, they would probably go further, and prescribe
the conditions under which and the extent to which the protection should be afforded; and
they might also provide the administrative machinery necessary for insuring to the public, the
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press, and the news agencies, full enjoyment of the rights so conferred.

Courts are ill-equipped to make the investigations which should precede a determination of
the limitations which should be set upon any property right in news or of the circumstances
under which news gathered by a private agency should be deemed affected with a public
interest. Courts would be powetless to prescribe the detailed regulations essential to full
enjoyment of the rights conferred or to introduce the machinery required for enforcement of
such regulations. Considerations such as these should lead us to decline to establish a new rule
of law in the effort to redress a newly disclosed wrong, although the propriety of some remedy
appears to be clear.
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